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ACTS AMENDMENT (LESBIAN AND GAY LAW REFORM) BILL 2001 
Committee 

Resumed from an earlier stage of the sitting.  The Deputy Chairman of Committees (Hon Simon O’Brien) in the 
Chair; Hon N.D. Griffiths (Minister for Racing and Gaming) in charge of the Bill.  

Clause 38: Section 321 amended - 
Debate was interrupted after the clause had been partly considered. 

Hon PETER FOSS:  Clause 38 is a compendium of sections that used to be in the chapter relating to offences 
against morality and some sections that were in another chapter.  They are now all in the sexual offences part of 
the Criminal Code.  Clause 38 is a compendium in another way.  Previously the offences relating to a person 
who had moral responsibility for a person were separately defined from the offences relating to a person who did 
not have that moral responsibility.  Different ages and defences were set.  The amendment proposed by Hon 
Nick Griffiths picks up one of the problems that occurred when section 321 of the Criminal Code was created.  
That is, a defence which was available under certain circumstances but not under others became available under 
all circumstances.  I mentioned that when we last discussed this, so I am pleased to see that Hon Nick Griffiths 
listened to my suggestion and has picked it up.  Section 321 of the code needs to be rewritten.  Although there is 
something to be said for putting all sexual offences together in the one area, it has led to a confusion of intent.  
We have had a confusion between offences in which consent is a relevant matter and offences in which consent 
is irrelevant.  A lot of this debate about the age of consent has come about because some offences were shifted 
from chapter XXII to the chapter XXXI and they became a matter of consent rather than a matter of public 
morality.   

While we are considering this area we should carefully look at the age of 16 years.  In the morality area the age 
of consent for sex was not the governing age in many of the other offences against morality.  For instance, 
section 191 of the Criminal Code states - 

Any person who - 

(1) Procures a girl or woman who is under the age of 21 years, and is not a common prostitute or 
of known immoral character to have unlawful carnal connection with a man, either in Western 
Australia or elsewhere . . . 

The offence occurs when the girl is under 21 years.  It has nothing to do with the age of consent.  If the person is 
under 21 years she is not allowed to be used for the purpose of procuring carnal knowledge.  Why do we not deal 
with section 191 while we are about it, because at present that section talks only about procuration of a girl or a 
woman?  At the same time as we are evening out everything else, why are we not protecting young males from 
being procured to become a common prostitute or an inmate of a brothel?  I recall that section 191(5) was added 
in 1989 and deals with procuring a man or boy for the purposes referred to in section 191.  The coalition 
Government put in some protection for boys under the Law Reform (Decriminalization of Sodomy) Act 1989.  
Section 321 of the Criminal Code has ended up with a confusion of ideas.  As a result of that it is a bad section in 
its interpretation and use.  This has led to the problem which is being remedied by the minister’s proposed 
amendments to clause 38 on the supplementary notice paper.   

The Opposition raised a number of questions during earlier debate for which I hoped there would be an answer.  
I notice we have not only Carter, but a cartload of books that include Carter.  I asked about the meaning of the 
words “unlawful carnal knowledge”, which is an important provision.  I also asked some questions about the 
offences that relate to public morality rather than just sexual offences.  Perhaps the minister could also advise us 
of the nature of the amendment he will move. 

[Quorum formed.] 

Hon N.D. GRIFFITHS:  The amendments I have placed on supplementary notice paper 73-6 will further tighten 
the law and provide for greater protection than the existing law does.  They will amend section 321 of the 
Criminal Code, a section which relates to sexual offences against a child over 13 but under 16 years of age.  The 
Bill currently seeks to delete section 321(9), which reads - 

It is a defence to a charge under this section to prove the accused person believed on reasonable 
grounds that the child was of or over the age of 16 years.   

The Government seeks to afford greater protection and to tighten up the law in this area by repealing the words I 
have just read out and putting in place a new subsection (9) to read-  

It is a defence to a charge under this section to prove the accused person - 
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(a) believed on reasonable grounds that the child was of or over the age of 16 years; and 

(b) was not more than 3 years older than the child.   

The amendment I am proposing would read, “Subject to subsection (9a) it is a defence” and the words I have just 
read would follow.  That is the first amendment, but that amendment is meaningless unless section (9a) is 
inserted, which reads -  

Where the child is under the care, supervision, or authority of the accused person it is immaterial that 
the accused person - 

(a) believed on reasonable grounds that the child was of or over the age of 16 years; and 

(b) was not more than 3 years older than the child. 

This is a substantial tightening up of the law.  It is consistent with the approach that is proposed in the Bill, and I 
will deal with it as we move to the later clauses.  The following amendment is meaningless unless the second 
amendment is also agreed to.  I move - 

Page 16, line 23 - To insert before “It” - 

Subject to subsection (9a)  

Hon PETER FOSS:  I support the amendment.  It will overcome a problem that occurred when this section of the 
Criminal Code was amended in 1992.  Section 190 of the Criminal Code did not provide a defence of reasonable 
belief for defilement by a guardian.  All of the sections fitted within that chapter of the code, which provided 
that, except as otherwise expressly stated in section 205 - which section is still in the code, but this section has 
been taken out of that chapter - in the case of any defence as defined in the chapter committed with respect to a 
woman or girl under a specified age, that the accused person did not know that the woman or girl was under that 
age or believed that she was not under that age.  It will redress some of the problems that arose out of the 1992 
wholesale amendments to this area.   

I still believe that the two chapters should be seriously re-examined.  They need long, slow, deliberate redrafting.  
I am not suggesting I will try to fix it now, because I could not.  As Attorney General in the coalition 
Government, I asked for that area to be dealt with, because I felt it had arisen due to a wish to accommodate two 
different concepts in the one chapter simply because they both happened to be sexual.  The other reason was a 
mistake in the concept of the difference between an offence against morality and an offence against a person.  
The Criminal Code should provide for that underlying concept or we will continue to have these problems.  I 
support this amendment; it will return the code to the pre-1992 position, which is a definite advance on the 
present situation. 

[Quorum formed.] 

Hon PETER FOSS:  I also support the change in the code that this clause will provide; that is, an age limit even 
in the non-guardian situation.  I believe it is an offence against morality issue, rather than an offence against a 
person issue.  The amendment will improve the clause.  

I urge the Government not to lose sight of the review of this chapter that I instructed the Department of Justice to 
carry out.  It is an important review, but it cannot be hurried because, unfortunately, the wording of these 
offences must be meticulously examined.  We found that it was not easy to make hasty amendments to the 
Criminal Code.  Having been radically altered, as it was in 1992, it was not easy to revise it, particularly in the 
light of a political - not a party political - undercurrent: women sought a change in the law because it dealt with 
what is rape, rape within marriage etc.  They are other issues that do not need to be disturbed.  However, because 
they were the driving force, certain people have a vested interest in this chapter of the Criminal Code.  Those 
vested interests were concerned that if we fiddled with this chapter, we would fiddle with the underlying 
concepts; whereas we are trying to get the legislation right.   

Amendment put and passed. 
Hon N.D. GRIFFITHS:  I move – 

Page 16, after line 27 - To insert - 
(9a) Where the child is under the care, supervision, or authority of the accused person it is 

immaterial that the accused person - 
(a) believed on reasonable grounds that the child was of or over the age of 16 

years; and 
(b) was not more than 3 years older than the child. 
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Amendment put and passed. 
Hon ALAN CADBY:  I am not a lawyer, but I have some concerns with the term “reasonable grounds”.  I 
understand that reasonable grounds is a common law concept based on what is known to the courts as the 
reasonable person test.  Under the reasonable person test, juries are to suppose what a reasonable person in 
similar circumstances would have done, ought to have done or should have known under the circumstances 
surrounding the case.  My first thought is that this clause must be irrelevant because a reasonable person would 
not prey on young children.  However, the issue in this proposed section is how easy it is for an accused person 
to escape conviction by using the defence that he or she had reasonable grounds to believe that the victim was of 
consenting age.  Although I have spent many years in education I still find it very difficult to judge the age of a 
boy or girl in the 13 to 16-year-old age bracket.  It is not unusual to find a 12 or 13-year-old boy in year 8 who is 
183 centimetres tall, has broad shoulders, speaks with a deep voice and shaves.  In other words, he looks like a 
16 or 17-year-old boy.  That is often the case with sporting teams when one team complains that another team is 
playing an over-age student.  If a 17 or 18-year-old were to use that defence on reasonable grounds, what sort of 
defence could he claim?  Will the minister clarify the position in a few examples that I have written down: “he 
said that he was 16”; “his friend confirmed that he was 16”; “the boy had facial growth and shaves, so he must 
be an adult”; “he is 183 centimetres tall and is therefore of consenting age”; “his shoulders are broad and his hips 
are slim - a typical shape for a 17 or 18-year-old boy”; “he said that he owned a car, and if he owned a car, I 
knew he had to be over 17”; “we met at a pub; therefore, he must be at least 18”;  “he fooled the licensee, so why 
shouldn’t I be fooled”; and “he worked in a bathhouse and was therefore of consenting age, because it is illegal 
for someone younger than 16 to be employed in such an establishment”.  Would one, two or three of these 
excuses be reasonable grounds?  A glib answer by the minister could be that it is up to the court to decide.  
However, I think the people of Western Australia deserve an answer that will give them confidence that the 
Gallop Government is serious about protecting our children from adults who might prey on them. 

Hon N.D. GRIFFITHS:  The member should be very pleased that we have passed amendments in Committee, 
which will substantially tighten the law.  The phrase “reasonable grounds” has been around for some time.  
Whether something is a reasonable ground or reasonable grounds in the circumstances is a matter that the 
tribunal of fact, the jury, would assess if such a defence were put before it.   

Hon Alan Cadby raised a number of scenarios.  It may be open to a jury to go one way or the other.  In our 
system, juries examine all the material put before them and reach conclusions.  Hon Alan Cadby should have 
faith in the jury system, particularly when dealing with areas such as this.  He should also note that the defence 
of reasonable grounds has been with us now for a number of years.  He should also note the words of Hon Peter 
Foss a few moments ago to the effect that when we are amending these sections, we need to tread fairly 
carefully.  Notwithstanding that, the committee has just agreed to a substantial improvement in the law, which 
the Government produced in a relatively short time.  

Sitting suspended from 6.00 to 7.30 pm 

Hon PETER FOSS:  I find the last speech of the minister to be highly provocative. 

Hon N.D. Griffiths:  You are easily provoked. 

Hon PETER FOSS:  I will tell members why.  I try to deal with the clauses as we get to them and not indulge in 
any politicking.  However, the minister’s last statement was a bit much.  He said that the Government has 
improved the position of young people.  The fact is that it will improve the position of young girls.  However, we 
still have to debate clause 41, which will delete section 322A of the Criminal Code.  No matter what the minister 
says, the position of young males will not be improved.  The defence that applies to boys aged 16 is different 
from that which applies to men aged 21.  That is pure posturing.  If the minister wants to start dealing with the 
remaining clauses of this Bill and how they affect this section, by all means he should do so.  I would like to 
stick to this clause and what he is doing to this law - 

Hon N.D. Griffiths:  Then sit down and let’s get on with it.  

Hon PETER FOSS:  No.  The minister cannot make a provocative statement like that and then when I pick him 
up on it -  

The DEPUTY CHAIRMAN (Hon Simon O’Brien):  Members, we are considering clause 38.  I draw members’ 
attention to that clause.  We will come to clause 41 and beyond in due course.  I ask all participants in the debate 
to focus their remarks on the question that clause 38, as amended, stand as printed.  

Hon PETER FOSS:  My remarks are addressed to clause 38 and the minister’s comment that this is an 
improvement.  It is not an improvement because it will be the only law that protects young males.  In the case of 
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young males, it is not an improvement.  A short while after this amendment to the Criminal Code is dealt with, 
we shall deal with clause 41.  To make a statement like that, ignoring the fact that we shall deal with clause 41 
later on, is highly provocative.  It was a political statement that was not called for and is, in fact, incorrect.  It is 
incorrect and the minister has been picked up on that.  He made a fatuous claim, and he cannot get away with it.  
He is dressing to the audience, saying that the Government has improved the situation when it has not.  

Hon N.D. Griffiths:  Why don’t you exercise some control over your manners. 

Hon PETER FOSS:  The minister is being pulled up now because instead of answering the questions and dealing 
with the matter, he is indulging in a political statement that is incorrect.  If he wants to get on and deal with this 
legislation, he should talk about the clause; he should not make claims which are, in fact, incorrect.  If he wants 
to get involved in a political slanging match, I will give him one.   

Hon N.D. Griffiths:  Why don’t you just calm down and relax.   

Hon PETER FOSS:  No.  Why does the minister not start telling the truth?  He made a statement in this 
Chamber, which I am picking him up on.  He does not like it and he will get more of it while he continues to 
deny that he made an incorrect statement.  The minister said that this Government is improving the situation for 
young people and it is not.  The minister said it and he was wrong.   

Hon N.D. Griffiths:  Calm down. 

Hon PETER FOSS:  The minister can keep interjecting and interrupting me, and I will go on for as long as 
possible.  

Hon N.D. Griffiths:  You have been going on for days.   

Hon PETER FOSS:  No. 

Hon N.D. Griffiths:  You are repetitive; you are political; and you are a nonsense.  

Hon PETER FOSS:  As I have indicated, we have been carrying on with this debate in a fairly straightforward 
way.   

Hon N.D. Griffiths:  What are you doing now? 

Hon PETER FOSS:  Until the minister - 

Hon Alan Cadby:  We are trying to protect our children. 

Hon PETER FOSS:  I am trying to make a speech without the minister interjecting on me.  I did not interject on 
the minister.  If he wants this to go on in a sensible way, he should stop interjecting on me.  The only reason I 
have raised my voice and have continued to get annoyed with the minister is that he keeps interrupting me when 
I point out that he has made a political statement which is false.  I will proceed to tell the Committee why it is 
false, because the minister obviously does not understand the fact.  He can either deal with this Bill or make a 
political statement, and we can get into an argument about it.   

Clause 38 is inadequate because it will become the only clause that deals with the protection of young men once 
section 322A of the Criminal Code has been removed, as provided for in clause 41.  We cannot consider clause 
38 in isolation and we cannot say that it is an improvement on the situation; it is not, because of clause 41, which 
we will deal with shortly.  The minister’s statement was blatantly wrong.  It was a political claim that is not 
justified.  I hope I have made the point clear.  If the minister wishes to indulge in these sorts of political claims, 
which have no basis, by all means he should do so.  If he wants to get on with the Bill, we will get on with the 
Bill.   

Hon Alan Cadby clearly drew attention to the defence of reasonable belief.  One of the difficulties with the 
proposed defence of reasonable belief is related to the difference in body forms between males aged 16 and those 
aged 21.  The major changes in body form take place in the human male between the ages of 12 and 19 years.  
Identifying a person who is over the age of 21 and identifying a person who is over the age of 16 are highly 
different tasks.  It would be much easier to get away with a claim that a person thought someone was over the 
age of 16 than it would be to get away with a claim that a person thought someone was over the age of 21.  The 
point raised by Hon Alan Cadby, which was treated with some disdain and contempt because he is not a lawyer 
and the minister does not have to take a genuine concern raised by a non-lawyer with any seriousness - 

Hon Alan Cadby:  Most of the people I represent are not lawyers. 

Hon PETER FOSS:  Exactly.  The point raised by the member - it was a perfectly good one - is the defence that 
will constitute a reasonable excuse, particularly as this is the only clause that deals with the protection of young 
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men, unlike the current situation under section 322A.  It is a legitimate concern.  It will be much harder to 
sustain a prosecution against a person who claims that he believed a child to be over the age of 16, when that 
child is under 16 and possibly as young as 12, than it would be to sustain a prosecution against a person who 
claimed to believe someone was over the age of 21, when that young person was under 21.  The question that 
can reasonably be asked of the Government is, when developing this legislation and dealing with the question of 
reasonable belief, did it give any consideration to the fact that it will be harder to sustain a prosecution now that 
the age will become 16 years than it was when the age was 21 years?  Has the Government turned its mind to the 
practical problems that the Director of Public Prosecutions will face, not just because it is the same piece of law 
but because it is a different set of circumstances?  As the minister said, it is a matter of the circumstances.  This 
defence does not depend on just a matter of law; it depends on matters of fact and particular circumstances.  The 
minister told Hon Alan Cadby that it is a matter of the circumstances.  We have a totally new set of 
circumstances.  What does the minister believe are the consequences of the change from 21 years of age to 16 
years of age, and what are the practical consequences of bringing a prosecution? 

Hon N.D. GRIFFITHS:  The question before the Chair relates to clause 38.  I just heard the member wander 
around a little and, in his usual soft tones, accuse me of being political.  I should remind the member that clause 
38 relates to a proposed amendment to section 321.  So far the committee has agreed to amend what is in the 
Bill, which tightens up section 321.  The committee has agreed to amendments to the Bill moved by me to 
tighten up section 321 even more.  I should remind the member that section 321 relates to sexual offences 
against a child of over 13 years and under 16 years.  I thank him for his very political comments and his soft 
tones, and I regret very much that he is so easily provoked. 

Hon PETER FOSS:  So that I may assess the effect that clause 38 will have in practice, will the minister let me 
know whether the Government intends to proceed with clause 41, so that section 321 will become the only 
protection to young men with regard to sexual connection with adult males?  Does the Government intend to 
proceed with clause 41 and to delete section 322A, thus leaving section 321 as the only protection, or does the 
Government intend to not proceed with it? 

Hon N.D. GRIFFITHS:  I note that we are dealing with clause 38.  After we have dealt with clause 38, it is 
proposed to deal with clauses 39, 40 and 41.  The member would be well aware that we are lowering the age of 
consent from 21 years to 16 years.  However, in the course of the committee stage, the Government has put 
forward a number of measures that have tightened up defences that would otherwise be available.  I note that the 
member is taking issue with the change from 21 years to 16 years; that is nothing new.  The clause with which 
we are dealing refers to sexual offences against children between 13 and 16 years.  If from the member’s point of 
view he is accurate, his point is inaccurate in any event with respect to the operation of section 321 of the 
Criminal Code. 

Hon PETER FOSS:  If a male sexually penetrates another male who is under the age of 21 years and also under 
the age of 16 years, is it the fact that the accused person will still be prosecuted if he is unable to prove that he 
thought the other male was currently over the age of 21 years? 

Hon N.D. Griffiths:  I think the member knows the answer to that question.  He knows that the current situation 
is 21 years. 

Hon PETER FOSS:  I did not hear the answer. 

Hon N.D. Griffiths:  Don’t you know the answer? 

Hon PETER FOSS:  I think I know the answer, but the minister seems to be ignoring the fact.  He is telling me 
how the Government is improving the situation, whereas the fact is that to avoid an offence at the moment, a 
person must prove, in accordance with section 322A(4), that he believed the juvenile male was of or over the age 
of 21 years. 

Hon N.D. GRIFFITHS:  For the benefit of the member, who seems to have lost his power of sight, section 
322A(4) states - 

It is a defence to a charge under this section to prove the accused person believed on reasonable 
grounds that the juvenile male was of or over the age of 21 years.   

It is hardly relevant to section 321. 

Hon PETER FOSS:  It is relevant, and I am sorry the minister does not accept this; but we will get there.  Will 
clause 38 provide any protection to males under the age of 21 years and over the age of 16 years? 

Hon N.D. GRIFFITHS:  Clause 38 deals with section 321, which relates to sexual offences against children over 
the age of 13 years and under the age of 16 years, so I thought the answer was obvious. 
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Hon PETER FOSS:  I think the answer is obvious too.  Section 321 provides no protection to males over the age 
of 16 years and under the age of 21 years, and we will remove the clause that provides protection to males over 
the age of 16 years and under the age of 21 years.  Therefore, the only section that will deal with the protection 
of young males is section 321.  Is that correct?  I thought I would get an answer. 

Hon N.D. Griffiths:  I have already answered the member’s question.  He can carry on with his filibusters as long 
as he likes. 

Hon PETER FOSS:  No, I am not filibustering.  The minister raised this point, and I want to get this on the 
record, and I will. 

Hon N.D. Griffiths:  You are so thick and so political that you don’t seem to be able to understand. 

The DEPUTY CHAIRMAN (Hon Simon O’Brien):  Order!  I fear that debate on this clause has almost reached 
the end of its elasticity.  I call on Hon Peter Foss to make the point he now wishes to make. 

Hon PETER FOSS:  Thank you, Mr Deputy Chairman.  I have never come across a minister who likes to 
filibuster his own Bill.  This minister seems quite convinced, by pretending that other clauses will not even be 
dealt with, that clause 41 is not important.  I know it does not worry him.  He knows that this Government can 
make political claims, and it does not really matter that it is telling only half the truth.  If the Government can get 
away with it, it does not matter.  The truth is that the Government has claimed it is improving the protection for 
young people.  That claim was made as recently as before the dinner suspension this evening.  The fact is that 
that is a lie.  The reality of the matter is that people who were previously protected under section 322A will not 
be protected.  That protection would also have helped people who were under 16 years of age, because if a male 
was under 16 years of age, the person who penetrated a young male had to prove, so that he did not come under 
section 322A, that he reasonably believed that the child was over 21 years of age.  The fact is that people do not 
have to do that now, and the Government is trying to claim that this is an improvement.  If it were not an 
absolute defence that a person could say that he reasonably thought the other person was over 16 years of age, 
the situation would not be so bad.  The fact is that someone will be able to sexually penetrate a person under 16 
years of age and get away with it in a way that he could not previously.  Now someone will be able to penetrate a 
person under 16 years of age and say that he thought the person was over 16, and get away with it.  Previously, if 
someone penetrated a person under 16 years of age and said, “I thought the person was over 21”, he would have 
Buckley’s chance of getting away with it.  That is the point I am making: this is not an improvement.  This 
legislation means that children under 16, who we all agree should not be subject to this, can be penetrated by an 
adult who will get away with it if he says he thought the person was over 16.  Previously he had to say he 
thought the person was over 21.  That is the effect of what we are doing.  No matter what the minister says, it is 
not an improvement. 

I keep asking a question.  I have proceeded on the basis that we will deal with things and move on, and when the 
minister makes the answers available we will get them.  I would like two answers that I have previously asked 
for.  First, what is happening with proposed subsection 321(5); and, secondly, what is the meaning of “unlawful 
carnal knowledge”?  Can I have both those answers, which I assume the minister now has.   

Hon N.D. GRIFFITHS:  The member has asked me whether what he says he was doing in relation to proposed 
section 321(5) when he was Attorney General for some years was progressing.  I have sought advice, and I am 
not aware of what is happening with proposed subsection 321(5). 

I provided a view last week about unlawful carnal knowledge and, on reflection, what I said about “unlawful” 
and “carnal knowledge” seems pretty right.  I have taken the opportunity to obtain a copy of Carter’s Criminal 
Law of Queensland, the loose-leaf edition.  I note that Carter refers to unlawful carnal knowledge in these terms -  

As to the meaning of the word “unlawful” . . .  

Reference is made to an ancient case - an 1885 case. 

where the Scottish Court of Justiciary held that carnal knowledge of a girl by anybody not her husband 
was “unlawful carnal knowledge”. 

That is consistent with what I said last week. 

Hon Peter Foss:  I thought it was consistent with what I said last week. 

Hon N.D. GRIFFITHS:  I do not think there is any difference in that regard.  Reference is then made to another 
case in which it was held that the word means “illicit”; that is, intercourse outside the bond of marriage.  Again 
that is consistent with what I said last week about what is unlawful. 

Hon Robyn McSweeney:  That is normal sex; we are talking about boys. 
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Hon N.D. GRIFFITHS:  That is right.  Fornication is part of the concept of “unlawful”.  As to carnal knowledge, 
again in Carter, reference is made on page 2290 in this edition to the following -  

The Code does not define the nature of the penetration required for there to be “carnal knowledge”.  It 
is necessary to refer to the common law for a better understanding of the term.  Penetration by the penis 
is required.  In the case of vaginal intercourse, any degree of penetration is sufficient.  There need not 
be penetration of the actual vagina or rupture of the hymen . . .  

The member asked for those references and I have provided them. 

Hon ALAN CADBY:  Proposed subsection (9)(a) refers to when a child is under the care, supervision or 
authority of the accused person.  We are referring to people who are caring or supervising or have an authority 
for people who are 15, 16 or 17 years, and the minister is saying this is tightening this clause.  Will the minister 
give me some idea of who the target is when we are referring to people who are 15, 16 or 17 years of age? 

Hon N.D. GRIFFITHS:  The member would be familiar with the type of people we are trying to target.  
Schoolteachers and scoutmasters are prime examples. 

Hon Alan Cadby:  They are over 17.  That is not a defence, surely.  

Hon N.D. GRIFFITHS:  The tightening is in respect of proposed subsection (9).  I have gone over that in great 
detail twice.  It is not necessary to go over it again and I have no intention of doing so. 

Hon PETER FOSS:  I am grateful for the minister’s good elucidation of the meaning of “unlawful carnal 
knowledge”.  I think he is mistaken about who it was who thought that was the meaning.  I suggest he read page 
18 of the pink. 

Hon N.D. Griffiths:  That is an uncorrected version of Hansard. 

Clause, as amended, put and passed. 

Clause 39:  Section 321A amended -  
Hon PETER FOSS:  This provision relates to sexual relationships and is particularly important in terms of 
paedophilia.  This clause was amended in the other House to improve it.  Originally, as introduced to Parliament, 
it stated -  

It is a defence to a charge under subsection (3) to prove the accused person -  

(a) believed on reasonable grounds that the child was over the age of 16 years; 

It now reads -  

It is a defence to a charge under subsection (3) to prove the accused person -  

(a) believed on reasonable grounds that the child was of or over the age of 16 years; and 

(b) was not more than three years older than the child 

This does not allow that defence when the person is no more than 19 years.  That is an improvement.  I am 
pleased that the Government accepted that amendment and I hope it will accept some other amendments that will 
similarly provide protection in situations when I believe the amendments should deal only with young people 
who are involved in sexual experimentation.  We should not change the whole relationship as far as young 
people and massive differences in age are concerned.  Once we start lowering various ages, we run that risk.  I 
have no problem with the age having to be the same.  I am pleased that this amendment has been included.  I 
hope the Government is prepared to accept a further amendment of mine that will have a similar effect. 

Hon BRUCE DONALDSON:  I am intrigued about this amendment that the minister says is for the protection of 
the child.  That amendment says that any child under the care or supervision or authority of the accused person is 
immature.  The minister is really saying that if that person is a schoolteacher, he should be concerned.  He is 
sending out a clear message to every schoolteacher in Western Australia.  A paedophile can get away with the 
defence that he believed the child was 16.  That is what the Government is saying through this amendment.  This 
is something about which every schoolteacher in Western Australia and anybody under any authority would be 
very concerned.  There is no defence - 

Hon N.D. Griffiths:  The next clause deals with matters of authority.  This is clause 39.  

Hon BRUCE DONALDSON:  I am dealing with clause 38.  The minister has been standing in this place -  

The DEPUTY CHAIRMAN (Hon Simon O’Brien):  The question is that clause 39 stand as printed, and Hon 
Bruce Donaldson has the call. 
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Hon BRUCE DONALDSON:  If clause 38 - 

Hon N.D. Griffiths:  We have dealt with it. 

Hon BRUCE DONALDSON:  My apologies. 

Hon N.D. Griffiths:  We will deal with the issue of authority when we move to clause 40. 

Hon BRUCE DONALDSON:  I thank the minister.  I thought we were still discussing that issue.  The principle 
of the matter the minister is talking about worries me.   

The DEPUTY CHAIRMAN:  The question is that clause 39 stand as printed.  Order!  When I am addressing the 
Committee, members will discontinue any conversations and listen to me.  

Clause put and passed. 

Clause 40:  Section 322 amended - 

Hon N.D. GRIFFITHS:  I move -  

Page 17, line 12 - To delete “repealed” and insert instead - 

amended by deleting “a” and inserting instead - 

“    no    ” 

Clause 40 relates to section 322 of the Criminal Code.  It deals with children of or over 16 years and sexual 
offences that are carried out against such children by persons in authority.  The section commences by saying 
that it relates to “a child of or over the age of 16 years” and deals with sexual activities involving such a child.  
Subsection (2) refers to a person who sexually penetrates a child who is under his or her care, supervision or 
authority; and subsection (3) refers to a person who has the child under his care, supervision or authority.  The 
words “care, supervision or authority” are repeated throughout the section.  That is the target of this section.  The 
current law states -  

It is a defence to a charge under this section to prove the accused believed on reasonable grounds that 
the child was of or over the age of 18 years.   

I am proposing to not persist with the amendment in the Bill, which is to repeal that defence, but to tighten the 
defence considerably so that the section states -  

It is no defence to a charge under this section to prove the accused believed on reasonable grounds that 
the child was of or over the age of 18 years.   

I do not want to be political, but I think that is a strong tightening of the law.  The law currently states that it is a 
defence to a charge under this section to prove the accused believed on reasonable grounds that the child was of 
or over the age of 18 years.  My proposed amendment will mean that that will no longer be a defence for a 
person in authority who engages in the sexual activity listed with a child between the age of 16 and 18 years - we 
know that 18 years is the age of majority.   

Last week Hon Peter Foss mentioned that he had heard someone refer to section 24 of the Criminal Code.  That 
person was me.  He would be familiar with section 24 of the code and its application.  

Hon Peter Foss:  I am.  I will explain why it is necessary. 

Hon N.D. GRIFFITHS:  What I am proposing through this amendment is good public policy, and I would be 
interested if people criticise it.  

Hon PETER FOSS:  I also will not be political, but this amendment is necessary because of amendments that 
were made by the Labor Government in 1992, to which I earlier referred in somewhat neutral terms as a bit of 
muck-up and needing a considerable amount of unravelling.  That is the reason this section is in a bit of a mess.  
The minister is right; the amendment in the Bill to merely delete the defence would not have helped a person 
because of the defence available under section 24 of the code.  Prior to the 1992 amendments made by Labor, 
this section was not included in this chapter.  It was in the chapter dealing with offences of moral behaviour.  As 
I mentioned earlier, that chapter referred to defences by saying that it was immaterial whether the accused 
thought the person was over a certain age.  The section was removed from that chapter and included in the sexual 
offences chapter, thereby losing the provision that thinking someone was over a certain age was not a defence.  It 
is one of the protections that was lost and has been missing for 10 years.  This is one of the concerns I had about 
the whole section.  It requires careful and considered review, because a range of unintended muck-ups took place 
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when we removed a number of sections from chapter XXII of the code, including those affected by the statement 
in section 205.  Before the offence was included in chapter XXXI, section 205 applied, which states -  

Except as otherwise expressly stated, it is immaterial, in the case of any of the offences defined in this 
chapter committed with respect to a person or child under the specified age, that the accused person did 
not know that the person or child was under that age, or believed that he or she was not under that age.   

That expressly eliminates those sections of the code in chapter V, particularly section 24, that deal with criminal 
responsibility.  When the offence was shifted from chapter XXII to chapter XXXI, the defence was lost.  We are 
inserting what has been missing for 10 years as a result of the alterations that were made in 1992.  As I said, this 
chapter needs a wholesale review.  I do not propose that we do that during this debate.  

The minister should note that this is not the first instance we have had in which an unintended consequence of 
the 1992 amendments has emerged.  It requires somebody to go back to the law as it was to see where else we 
have made changes unintended by the Parliament.  They are emerging as we go and I am pleased to see that this 
one is being picked up.  The minister implied that had we made the original amendment to the Act that was 
contained in the Bill, it would have been ineffective because of section 24 of the Criminal Code.  The minister’s 
amendment now proposes not to repeal the section but to change the word “a” to “no”, which will take us back 
to the pre-1992 position, and I definitely applaud that.  It was unfortunate that when the 1992 changes were 
made, they had so many unintended consequences and that it has become such a convoluted problem to unravel.  

Amendment put and passed.   

Clause, as amended, put and passed.   

Clause 41:  Section 322A repealed and consequential amendments to The Criminal Code and the Evidence 
Act 1906 - 

The DEPUTY CHAIRMAN (Hon Simon O’Brien):  The amendment on supplementary notice paper 73-6 in the 
name of Hon Peter Foss, “To delete lines 13 to 23” will in effect delete all the lines of the clause.  On that basis, 
I propose not to pose the question in relation to the amendment, but simply to advise the member that the proper 
course of action is simply to vote against the clause as a whole.   

Hon PETER FOSS:  Mr Deputy Chairman, I was well aware of that.  The reason I put that on the supplementary 
notice paper is that I have also suggested two new clauses in substitution of section 322A.  I thought it was 
important to make it clear that the Liberal Party’s primary position is not to put in the two new clauses but to 
defeat this clause.  I did not want anybody to be under any misunderstanding about that.  We totally oppose this 
amendment.  It is quite improper, and we have canvassed the reasons that we are against it.  We will divide on 
this clause.  It is a disgraceful amendment to propose to the Act.   

If this clause were carried, would it result in boys over the age of 16 being able to be sodomised?  What is the 
age of consent in other States of Australia?   

Hon N.D. GRIFFITHS:  The heterosexual age of consent in New South Wales is 16 years, and the homosexual 
age is 18 years; in Victoria it is 16 years for both; in Queensland it is 16 and 18 years; in South Australia it is 17 
years for both; in Tasmania it is 17 years for both, in the Australian Capital Territory it is 16 for both; and in the 
Northern Territory it is 16 and 18 years. 

Hon PETER FOSS:  Did the Government contemplate, and does it now contemplate - because there are some 
amendments on the Notice Paper - some possible variations on this?  Firstly, an age of 18 years, and secondly, 
distinguishing between sodomy and other forms of intercourse, whether it be male-male or male-female, so that 
sodomy because of its unusual nature - that is putting it kindly - is recognised as having a different character 
whether a person is sodomising a young man or a young woman?  Did the Government contemplate any other 
measures for the protection of young people from unusual sexual practices? 

Hon N.D. GRIFFITHS:  The Government has contemplated a number of matters and has made a number of 
decisions.  The Government has made a decision to proceed to deal with males and females on the basis of 
equality and to deal with criminal sanctions on homosexual and heterosexual behaviour on the basis of equality.  
I am aware members opposite disagree, but so be it.  

Hon PETER FOSS:  My question was about a distinction between homosexual and heterosexual relations.  I 
accept the Government’s policy to have the same treatment for both homosexual and heterosexual relations.  I 
was asking whether the Government considered the possibility of a different regime for sodomy, whether the 
person who is being sodomised is a 16-year-old boy or a 16-year-old girl?  I must confess that I do not 
particularly relish either situation.  The minister will recognise that originally sodomy was not considered as a 
sexual offence, but an offence against morality.  Did the Government consider that and if it has considered that 
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and ruled it out, will the minister explain why the Government will not consider sodomy as being suitable for 
separate treatment?  I am not dealing with other sexual relationships, but sodomy.  I ask that because one of the 
concerns we have is that whatever else might be put in the balance with regard to relationships between people, 
sodomy is not a natural act - another member has put it that way.  The anus is not intended for sexual 
intercourse, and quite apart from being unsuited for it, definite health hazards result from it.  It is quite plainly 
not a practice that should be encouraged in young people.  Whatever the minister might say about having sex 
after the age 16, I would have thought the fact that people are still minors, and at a vulnerable age, that some 
form of protection from unusual sexual practices should be considered.  I am proposing two variations on that, 
and I would like the minister’s comments in light of my proposed amendments because they raise some of the 
issues.  I will be proposing a substitute section 322A as follows - 

(1) In this section a “young person” is a person of or over the age of 16 years and under the age of 
21 years.  

(2) A person who sexually penetrates a young person against the order of nature or who procures a 
young person to so sexually penetrate them is guilty of a crime and is liable to imprisonment 
for 5 years. 

 . . .  

(3) It is a defence to a charge under subsection (2) for the accused person to prove that: 

(a) the young person was over the age of 16 years; 

(b) the accused was not more than 2 years older than the young person. 

That deals with the concerns raised with me, although I do not know how realistic they are, that young people 
generally are experimenting with sodomy, and we do not wish them to be afraid of being prosecuted as a result 
of their sexual experimentation.  I do not wish to place a psychological burden on those people.  However, I do 
not want older people to sodomise young people under the age of 21, particularly those under the age of 18.  I do 
not believe that adults should sodomise people between the ages of 16 and 18. 

I hope that when I move these amendments, we shall have a chance to discuss them.  Proposed new section 322B 
would contain - 

(1) In this section “child” means a child of or over the age of 16 years.  

(2) A person who sexually penetrates a child is guilty of a crime and is liable to imprisonment for 
5 years.  

A child of or over the age of 16 is obviously a person between the ages of 16 and 18.  A person ceases to be a 
child once he or she is over the age of 18.  An adult who sexually penetrates a child would be guilty of a crime 
and liable to imprisonment for five years.  This follows to a large extent the form of the proposed section we 
dealt with a while ago.  My amendment contains the following proposed new subsections - 

(7) It is a defence to a charge under this section to prove the accused person was lawfully married 
to the child. 

(8) It is a defence to a charge under this section to prove the accused person was not more than 10 
years older than the child. 

It seeks to deal with appropriate sexual experimentation.  These are obviously different ways of dealing with the 
same problem, and they can be amended.  I am saying that it is false to equate sodomy with homosexuality 
because a male can sodomise a woman just as easily as he can sodomise another male.  The new definition of 
sexual penetration includes sexual penetration with other than a sexual organ.  Previously sodomy involved a 
penis, but now it can involve some other object or part of the body.  A number of people have been prosecuted 
since 1992 for sodomising.  A number of rapists seem to want to engage in sodomy.  They often use all sorts of 
other instruments in the course of the rape.  

We should not pass a law that allows the sodomy of children.  Irrespective of the fact that sodomy tends to be 
associated with homosexual relationships, which is to some extent irrelevant, it is a distinguishable, separate 
sexual act of which we should disapprove.  It is appropriate to provide that anyone who is not a child who 
sodomises a child should suffer a penalty or at least be within a few years of the age of that child, so that issues 
such as sexual experimentation can be taken into account.  The proposed amendment is not about homosexuality 
or sexual relations, but particularly sodomy.   

I would like to think that the Government will contemplate, even with some form of amendment, a provision 
such as proposed new section 322A, which does not differentiate between homosexual or heterosexual 
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relationships and does not distinguish between boys and girls.  It deals only with sodomy.  It refers to a young 
person rather than a child.  Proposed new section 322B deals with a child.  Proposed new sections 322A and 
322B are two different approaches.  I do not see why they cannot be considered.  We need to consider the 
protection of “a child” while addressing the concern expressed to me that young people are afraid that they might 
be committing an offence.  I do not believe they would be committing an offence, but it would not matter 
whether they were.  If they were concerned that they were committing an offence we should be concerned about 
their being concerned.  I do not need to get into that argument because it does not take us very far.   

However, I am concerned that we should not open the door to the sodomy of children in the legal sense by 
people who differ in age to a large extent from the person being sodomised.  I have discussed these amendments 
as much to ascertain at this stage the Government’s views on them, because they are important.  I hope they were 
given attention by the Government in developing this legislation, and that it has an answer for why provisions 
such as those proposed in the amendments were not incorporated when it abolished section 322A.  

I would like to hear whether the Government considers sodomy is neither here nor there, whether sodomy of a 
child is neither here nor there and whether the age differential is neither here nor there.  Obviously if the 
Government regarded them as neither here nor there, we would have some difficulty arriving at a satisfactory 
result.  I would also like a little advance warning of the Government’s approach to the amendments. 

Hon N.D. GRIFFITHS:  The Government was concerned to arrive at amendments to the Criminal Code that 
would essentially have males and females dealt with on an equal basis with respect to the activities described by 
the honourable member.  Females of 16 and over can engage in the activities described.  The Government is of 
the view that males and females should be treated equally by the Criminal Code and that homosexual and 
heterosexual behaviour in that regard should be dealt with equally by the Criminal Code.  As such, the path 
suggested by Hon Peter Foss is not part of the Government’s policy that has led to this Bill.  

I note the observations made by the honourable member and his views.  He asked me to give the Government’s 
view on the proposed new clauses.  The Government wishes to have clause 41 passed.  If that occurs, no doubt 
there will be an interesting ruling from you, Mr Deputy Chairman. 

Hon BARBARA SCOTT:  I support the amendment of Hon Peter Foss.  I express a serious concern in that I 
believe the community expects an across-the-board age of 18 for consent to anal sex.  As Hon Peter Foss said, 
many young people are not ready for such an unnatural form of sex.  I am convinced that the community would 
prefer to accept the age of 18 for consent to anal sex, whether that be heterosexual sex or homosexual sex.  I am 
not convinced that average, happy-go-lucky 16-year-olds fully appreciate the significant and severe health risks 
to which they would expose themselves when engaging in anal sex.  I therefore urge the Government to consider 
the amendment moved by Hon Peter Foss. 

Hon PADDY EMBRY:  My office has received a number of letters from the public that indicate its confusion 
about what is legal and what is not and at what age the Government approves of this sort of activity and at what 
age it does not.  The public is confused about the Government’s intentions and I ask the minister to clarify them.  
The differentials in age have come into the debate and people do not know where they stand.  I believe there is 
considerable confusion in this Chamber.  I ask the minister to imagine the confusion in the public arena if there 
is confusion in this Chamber. 

Hon N.D. GRIFFITHS:  This is not a matter of the Government’s approving a form of conduct; it is a matter of 
the age at which criminal sanctions apply.  The Government has proposed to the Parliament an amendment to the 
criminal law so that the age of consent for consensual sexual relationships be lowered to 16.  The member 
referred in passing to the fact that the Criminal Code deals differently with sexual offences against infants of 
different ages and sexual offences by people in authority.  We have dealt with those matters.  The code has 
operated for a long time with those differing requirements.  We propose to adjust them and, at the risk of being 
political, in some areas tighten them up.  I note the comments from members that a lowering of the age of 
consent is regarded as a general loosening of those requirements.  I take issue with that but we have had that 
debate. 

The essential ingredient of this clause is that sexual behaviour involving males with males will be lowered from 
21 to 16.  It is the Government’s policy that it is 16 for females and it should be 16 for males.  Hon Peter Foss 
asked about the laws in other States of Australia and I gave a view on them.  I understand that there are differing 
ages in the rest of the world. 

Hon Peter Foss:  From 21 down to 12. 
Hon N.D. GRIFFITHS:  That is right.  It is the Government’s judgment that 16 is the appropriate age in Western 
Australia.  Part of Australia agrees with that and part of it does not.  There are different criminal codes and 
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different aspects to the criminal law throughout Australia.  However, there appears to be a reasonable 
commonality and members will note the trends. 

Hon SIMON O’BRIEN:  We are considering clause 41, which involves the repeal of section 322A of the 
Criminal Code and some related changes to other provisions.  Much of the focus by weight of its importance is 
on existing section 322A, in which lies a significant portion of the public interest and public concern.  During the 
second reading debate, I indicated my concern about this provision and canvassed some of the arguments raised 
for and against it.  I would now like to suggest something that the minister should take on board.  It is a new 
topic in the debate for most people, perhaps not everybody, but new to the debate for the general public.  I 
introduced the point in that way because it has been said by the proponents of the changes that we are 
considering that the current laws relating to males under the age of 21 engaging in certain physical acts impose 
unfairly on their rights to behave with others as they would like to behave.  It has been said that the current laws 
interfere improperly with genuine relationships and a specific relationship or relationships that a person may 
have with a dear friend or friends.  It is also said that it somehow stands in the way of a loving relationship 
because people engaging in some of the sexual acts that have been described between young males under the age 
of 21 do so in a climate of fear that they will be prosecuted for expressing the attraction that they have to another 
of like mind.  The results of that situation include emotional distress and all that flows from that, including a 
sense of alienation and even an inclination towards suicide. 
Conversely, it has been said that the reason for most of the provisions of section 322A is the measure of 
protection provided to the innocent against the behaviour of predators who exist in the seamier quarters of this 
and other societies.  In general terms, those are the principal bones of contention and opposing views on whether 
we retain section 322A or whether we repeal it.  During the second reading debate, I advised the House of 
information I acquired previously through a question on notice from the Attorney General, who is the chief 
proponent of this Bill.  It related to charges laid under section 322A and the nature of the incidents involved.  I 
wanted to test the water to see whether section 322A was being used to stand in the way of people having a 
genuine, affectionate relationship with another person of a like mind or whether it was being used to protect the 
innocent from exploitation by older people of bad intent.  I read most of the answer into Hansard during the 
second reading debate.  From memory, there were 10 occasions between 1996 and September last year, when the 
question was answered, on which people were charged under section 322A.  Ten occasions over five years 
appears not to be a wholesale use of the provision.  I highlighted six cases as having a predatory aspect that 
involved an offender who was considerably older than the victim.  In most cases, the victim was not 21 years 
old; the victim was about 16 or 17 years old.  The offender was considerably older, being in his 30s or even 40s.  
Of the cases I highlighted, some included obvious cases of exploitation of vulnerable victims including an 
incident in a prison, a stranger accosting a young man at a swimming pool and a case involving the ongoing 
abuse of a person since he was 12 years old.  I read those cases into the record.  The four cases I did not refer to 
involved one that was still pending appeal.  The remaining three cases were inconclusive due to the case either 
being not proved or due to some other inconclusive element.  As such, there are not many cases.  Nonetheless, 
the law provided, in circumstances that could be recognised by any reasonable person, the need for protection as 
provided by the section.  It has been argued by the minister that there are certain protection mechanisms built 
into this Bill that he believes would cater for most of those situations, if not all of them.  I do not think it would 
cater for all situations.  All situations should be catered for because, in each situation, potential victims should be 
provided with some sort of protection through legal sanction being applied to an offender. 
There is another side to the coin.  Despite the evidence that this section is not being used directly to harass 
people, there is still a sense that it is or that it might be.  There is a threat that people engaged in a relationship in 
which one partner is younger than 21 years of age may have their relationship referred to the police and that 
certain serious consequences could ensue.  Although it does not appear to be the intent of the law and does not 
appear to be the practice, I understand that people may be stressed and feel potentially victimised.   

I was very interested to consider the foreshadowed new clause that Hon Peter Foss has placed on the Notice 
Paper.  I am aware that the Committee can refer to it due to the ruling of a previous chairman.  It is necessary to 
do that and I will do it briefly.  I ask the minister to look at clause 41.  Members should be aware of the 
provisions of section 322A, and I am sure they have looked at them.  Hon Peter Foss said that some of those 
areas need to be fixed up as they were a bit of a dog’s breakfast. 

Hon N.D. Griffiths:  The member is referring to proposed new clause 42? 

Hon SIMON O’BRIEN:  Yes, it proposes new sections 322A and 322B.  A person could make a case that the 
proposed new clause meets the needs of both sides of the Chamber better than does the existing one.  The 
Opposition has made it clear that it will vote against clause 41 of this Bill.  If successful, proposed new clause 42 
will not be moved.  That has already been established.  It may not be a bad outcome for the chief proponents - 
that is, the minister and the opposition spokesman - to have the Committee adjourn on this point and go to a 
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smoke-filled backroom or behind the Chair and see whether the outcome proposed meets the two needs I 
referred to earlier rather than get stuck on the divisive device proposed in clause 41.  I appreciate that the 
minister is acting only in a representative capacity and that the minister with primary responsibility for this Bill 
is in another place.  It would not be a bad idea, in the name of reason, to adjourn the Committee at this stage and 
report progress so the minister can talk to Mr McGinty and consider Hon Peter Foss’s amendment.  It is not 
perfect and not a lot of people would think that it is, but it introduces a measure of protection for the innocent.  
At the same time it releases people in a genuine relationship from the threat that they will somehow have a 
police state reaction visited on them simply because they are in a relationship with a friend.   

This law will have a far-reaching effect.  It is not the sort of thing that is done everywhere else; it is cutting-edge 
stuff.  It breaks totally new ground in many of its provisions.  However, if the Attorney General was of a mind to 
do so - I know many people in the Labor Caucus might be of a mind to do so - he might have another look at this 
provision at least, consider the proposed amendment, and perhaps even sponsor it or something similar.  I have 
made the point that I am trying to reconcile several valid points of view, rather than have the brutal outcome that 
comes about when one side beats another 17 votes to 16, and the community and the innocent in it miss out, and 
we do the very soul of our community a disservice by going from one extreme to another.  We need to be firm in 
recognising that children and young people need protection.  We can accommodate some of the stated aims of 
the Government while still preserving that goal.   

This debate will obviously go on for some time.  I urge the minister to take the opportunity to perhaps defuse 
some of that debate.  I am sure that the Opposition will agree if the minister moves to adjourn the debate even to 
a later stage of today’s sitting so that he has the opportunity to consult with those of his cabinet colleagues with 
whom he needs to consult.  That is the suggestion that I throw into the debate. 

Hon PETER FOSS:  I agree with Hon Simon O’Brien.  I take up the minister’s answer that the Government 
wants homosexual and heterosexual relationships to be treated equally; and that is what we have tried to do with 
this amendment.  Even though we do not agree with the Government’s proposal, the amendment was drafted to 
meet the Government’s requirement.  Assuming that is the Government’s underlying philosophy, it would be 
unfortunate if it went to the barricades over the wording in which its philosophy was embodied, because the 
Opposition has tried to meet the Government’s philosophy, but with different words.  Two approaches have been 
taken.  In section 322B, the idea is that predatory sexual behaviour can be both heterosexual and homosexual, 
and children should be protected from predatory behaviour regardless of whether it is heterosexual or 
homosexual.  The first approach deals with the fact that this provision ended up in section 322B, but originally it 
was in chapter XXII.  Section 181 now has only one element, but originally it had three elements.  It stated -  

Any person who -  

(1.) Has carnal knowledge of any person against the order of nature; or 

(2.) Has carnal knowledge of an animal; or 

(3.) Permits a male person to have carnal knowledge of him or her against the order of 
nature 

is guilty of a crime, and is liable to imprisonment with hard labour for fourteen years, with or without 
whipping. 

Originally, section 322A was called section 181.  The 1992 amendments brought this provision into a separate 
chapter and made it much more a homosexual-type change rather than merely a sodomy and against the order of 
nature-type change.  All we are saying to the Government is that it can effect its wishes and principles and do 
what it wants to do in treating heterosexual and homosexual behaviour identically, but it should try to do that 
without violating the concerns of a large section of the community or rendering the young of our community 
liable to predatory behaviour.   

I talked with someone today who raised a very good point about predatory behaviour.  It tends to be by males.  It 
is interesting that we have some very vulnerable people in our society; that is, young street kids who have no 
means of support and often have a drug habit, and the only way they can make money is by selling sexual 
favours.  A young girl may go to a brothel and be exploited by older males in heterosexual behaviour.  Young 
boys may go to a bathhouse and again be exploited by males.  Whether young boys are of a heterosexual or 
homosexual orientation, the only behaviour that is left open to them is homosexual behaviour, because women 
do not engage in the sort of behaviour in which they go to a brothel to use the services of prostitutes.  Whether or 
not we like it, there is a difference between the sexual behaviour of males and females.  Young people who are 
exploited in brothels and bathhouses, whether they be boys or girls, are exploited by men.   
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We can say all we like about there being no difference between homosexual and heterosexual behaviour and 
between boys and girls, but everyone knows that the reality is that the exploitation of young people is generally 
by males.  Neither young girls nor young boys will be found on the street selling their services to women.  Both 
of them will be found selling their services to men. 

That is where the second amendment comes in.  Again, it does not make any distinction; it just states that -  

 . . . “child” means a child of or over the age of 16 years. 

The person is still a child.  People who have children know how young their children are at 16.  Those children 
regard themselves as pretty old and well versed in things, but parents know how young and inexperienced they 
are.  It is a series of offences against children who are over 16 and under 18 years of age.  The principal defence 
is that the accused person was not more than 10 years older than the child.  We are saying, fine, the age of 
consent can be 16 years for boys and girls, and it does not matter what kind of sexual behaviour it is, but there 
should be no exploitation.  There should be no more than 10 years difference in the ages, and there should be two 
years between the legal age of consent and becoming an adult.  I do not think that is such an unusual request.  
Sure, the men may have to behave themselves in the brothels.  I do not believe that is a bad thing.  If something 
good is to come out of this legislation, we might take some measure to protect young people.  We have probably 
been too lax in our support of young people, male or female. 

[Quorum formed.]  

Hon PETER FOSS:  When a change of this nature is made we have to think through the ramifications and 
realities, one of which is that we do have a society where young people are exploited by males.  Maybe what has 
drawn our attention to this is the suggestion of the change of age for male-to-male sex.  The concern that is 
expressed about that is a real concern, and to dismiss that concern is no answer.  An alternative answer may be to 
accept that concern and say, “Whilst we are doing that, we should afford equity to young girls, who are also 
being exploited by males”, and if we have a provision such as proposed section 322A, we are doing that.  It is 
totally non-specific to male-male, female-female or female-male.  It does not matter.  It is totally unrelated to the 
nature of the sexual relation.  It meets the Government’s requirements.  The answer given by the minister does 
not address proposed section 322B, because it is totally and completely non-gender specific and non-sexual 
orientation specific.  It is directed to protecting children.  Proposed section 322A similarly is non-gender specific 
but is related to unusual and unnatural sexual practices.  It recognises that proposed section 322A, in the 1992 
changes, lost some of its significance.  It was dealing with an unnatural practice of sodomy.  Again, this new 
section 322A still deals with that on a non-gender specific basis, whether male-male, male-female or female-
female.  It does not matter; it would all be picked up by the replacement section 322A. 

The point Hon Simon O’Brien was making - and he made it very well - was that we are trying to meet the 
Government’s stated principles.  We are desperately asking the minister to recognise that these amendments try 
to address the Government’s stated principles, the principles which it reiterated in response to my question, but 
at the same time to address the underlying problem that we see.  That is why Hon Simon O’Brien suggested the 
Labor Party might see its way clear to do that.  I do not think Labor’s Caucus would have considered proposals 
such as this.  I am sure it endorsed the principle.  This does not do violence to that principle; it accepts that 
principle.  I am sure the minister would find many people in the community on both sides of the debate who 
would have no problem with this, because it meets the non-discrimination issue, and it also addresses the 
concerns that people have, whether they are gay or not, that we not allow young people to be exploited.  The 
only people who would be concerned by it are those who want to exploit young people.  I do not doubt that there 
are some out there in the community who do want to exploit young people.  We know it happens, both in 
heterosexual and homosexual relationships.  We know that the young of our society, particularly through those 
who are addicted to drugs, are vulnerable to exploitation.  Unfortunately, it is nearly always exploitation by men, 
whether heterosexual or homosexual.  We know that young boys, whether they are homosexually inclined or not, 
in order to gain the money that they gain as rent boys, gain it through homosexual relationships with men, 
because men are the ones who are prepared to pay for it.   

It seems that we are at a critical point in this debate where the Government really must genuinely answer why it 
cannot accept an amendment such as this.  It is not sufficient to say that we have accepted a particular principle, 
because this tries to meet the principle.  The Opposition does not agree with the principle, but it has said, “Given 
your principle, what amendment can we put up which adopts your principle 100 per cent, but nonetheless tries to 
protect young people in our community?  How do we do that?"  At least give us credit for having tried.  We 
might not have the best drafting - we do not have the resources of government - but we have indicated as a mark 
of earnestness and goodwill that we would support amendments such as proposed sections 322A and 322B - if 
the current clause 41 is accepted - because we believe that those amendments seek to meet the stated principles 
and to honour the concerns of right-thinking people in our society.  I am sure the minister has concerns about 
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how we look after young people.  This is certainly a departure from what has previously been in our law, but it 
would allow us to protect those young people in a way that we need to. 

Hon N.D. GRIFFITHS:  I noted the member’s closing comments about departure and the observation made 
earlier today dealing with a very difficult area of our law, namely, the Criminal Code and how we deal with 
changes to that law.  On behalf of the Government, I disagree with what is proposed.  The essential reason is 
this: the policy of the Bill is that there should be no criminal sanction for consensual sexual behaviour when 
persons are over 16 years, with the exceptions we have dealt with earlier about people in authority.   

Hon PETER FOSS:  I wonder about that.  We have been told that the Government selected the age of 16; there is 
no particular magic about it.  The Government just happened to select 16 years; suddenly 16 has become a magic 
figure .  Why not 18 years?  The minister says that is the principle, with the exception of the circumstances we 
have referred to where the age is 18 years.  We have already accepted that people in a position of responsibility 
cannot use that defence.  They have a higher age: it is 18 years for people with a responsibility to somebody 
under 18 years.  We accept that when the parties are not equal, a distinction be made.  We are saying that if one 
person is more than 10 years older than the other, they are not equal.  A 16-year-old and a 26-year-old are 
sufficiently disparate in their worldliness for us to apply the same justification to them as we do for people in 
authority.  The idea that the principle is so immutable is extraordinary.  What is so special about 16 and what is 
so special about the kind of authority that the minister referred to that he cannot see that there is a clear lead-on 
to the type of clauses that we have proposed?  We have said that if a person is more than 10 years older, that 
person is in a position of authority.  If that rarely mattered, we could have a clause that said just that: a person 
who is more than 10 years older than a child is deemed to be in a position of authority over the child.  If we were 
to do that, it would not be considered to be such an amazing departure from reality.  The fact is that a person who 
is more than 10 years older should be exercising some form of moral restraint and responsibility.  I do not have 
any problem with that.  What is so unusual about the proposal we have here?  The minister already has a purely 
random decision of 16 years rather than 18 years, and we already have the exception to the general rule; why not 
one more exception, which is hardly an exception?  It is not a massive exception; it is just a matter of saying that 
a person who is more than 10 years older than a child has responsibility for the child.  Nobody doubts that the 
person is the child's teacher or employer and has responsibility.  There is nothing rabidly extraordinary about 
that.  Therefore, why should we not say that a person who is more than 10 years older than a child also has a 
responsibility?  We are talking about children; they are not adults.  We happened to choose 16 years as the age of 
sexual consent.  However, that does not change children into adults; they are still children.  What is so 
unacceptable to the Government about this view?  What is so magical about the age of the 16 that the concept of 
greater responsibility for people who are more than 10 years older than a child offends the Government’s great 
scheme?   

Departure is happening because of the amendments that are being made.  When making amendments we have 
two duties: first, to look at the practical consequences; and, secondly, to determine the impact of such 
amendments on society.  The Government’s committee did not deal with Christian groups.  However, the people 
who comprise such groups are members of our society, and they are worthy and important members.  I know that 
they support this type of provision.  Are they so worthless and of so little concern that, prior to today, the 
Government did not consider it necessary to determine whether it could satisfy their concerns?  Did the 
possibility of a minor adjustment to the Government’s scheme exist so that the Government could satisfy the 
concerns of this group?  Is it such a big ask of a Government proposing such a major and divisive amendment to 
the law that it consider giving it a teensy tweak to cater for the concerns of a group in the community?  Such a 
teensy tweak may have allowed that a person who is more than 10 years older than a child be deemed to be in a 
position of responsibility towards that child.  Is that such a major conceptual change?  Is that such a violation of 
the principles endorsed by the Government in its party room?  Is that too much to offer to the church groups who 
are offended by the Government’s changes and alarmed about the impact such changes will have on society?  As 
Christians, members of such groups are ultimately concerned about the exploitation of young people.  That is the 
issue about which they are really concerned.  The issue is not about consenting adults; it is about the 
consequences of this legislation for kids.  Christian groups believe that we are wrong in allowing the sexual 
exploitation of kids, and a sexual relationship with a child in which the adult is more than 10 years older is 
categorised as exploitation.  Rather than stating that the argument is not convincing, I ask that the Government 
consider the argument, as was urged by Hon Simon O’Brien.  Rather than just meeting with itself, I suggest that 
the Government meet with people like Archbishop Hickey and many of those who have written to the 
Government stating their concerns.  I ask that the Government arrive at a decision that will address the concerns 
of the people it is attempting to help, and the concerns of a major proportion of our community who are 
genuinely concerned about the effect of this legislation on our young people.  Please consider taking this issue 
back to the Attorney General and asking that he not charge ahead blindly, but that he attempt to mend a few 
fences and address people’s concerns.  The Government should be worried about the nature of those who are 
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opposed to these measures.  All Governments should be concerned about measures about which such a 
preponderance of people - who would normally be considered the most upright members of society - are 
opposed.  A small change to this legislation would go a large way towards satisfying their concerns.   

Hon N.D. GRIFFITHS:  I am advised that these issues have been considered by the Attorney General.  The 
primary issue of lowering the age of consent from 21 to 16 years has been the subject of debate in our 
community for many years, and the honourable member will recall that in the previous Parliament -  

Point of Order 
Hon BARBARA SCOTT:  I request that the minister speak sufficiently loudly so that he can be heard by all in 
the Chamber.   

Committee Resumed 
Hon N.D. GRIFFITHS:  I will not shout.   

The issue of lowering the age of consent from 21 to 16 years has been considered in our community for a 
number of years.  In the previous Parliament, the Standing Committee on Legislation considered the issue in the 
context of a Bill that was presented to the Legislative Council.  Hon Bruce Donaldson has stated that the issue of 
lowering the age of consent was not dealt with -  

Hon Bruce Donaldson:  It was not agreed to.   

Hon N.D. GRIFFITHS:  To say that something was agreed to or not disagreed to is not the same as disagreeing 
with a proposition.  As I recall, the report of the committee that was presided over by Hon Bruce Donaldson 
considered what would be deemed an appropriate age of consent.  The community was invited, through the 
normal processes of the Standing Committee on Legislation, to take submissions.  From memory, Father Black 
provided either a written or verbal submission - I am not sure because I was not a member of that committee - on 
behalf His Grace, the Archbishop.  It is not true to say that the views of people have not been taken on board, 
have not been considered or are not known to the Government.  I have listened carefully to the arguments raised 
by honourable members.  I understand their point of view.  I have put forward the Government’s point of view.  
The Government wants to proceed on the basis of the Bill as it is printed.  With respect to the clause that is being 
debated, we will vote against the amendments that are being proposed.   

Hon SIMON O’BRIEN:  Again, I put it to the minister - I alluded to this in my earlier remarks - that there is a lot 
to be said about the proposed new clause that is envisaged as a consequence of the likely carriage of clause 41, 
because it is better than that which now exists.  Upon closer examination I am sure that many people will also 
form that view.  Moreover, it goes a long way to reflect the concerns that are strongly held within our 
community, by not only a dichotomy of opinion, but also a wider diversity of opinion.  As a Parliament, we 
cannot come to a wishy-washy compromise; I am not suggesting that at all.  We have to devise legislation that is 
clear and that reflects the values of society.  That is necessary.  However, at the same time, such laws must have 
the broad support of the community.  It is not enough for the Government to state that the numbers in this 
Chamber are 17 versus 16, that it hears what is being said, but that it disagrees.  The Government’s 17 members 
disagree with the Opposition’s 16 members; they will win and that will be the end of the matter.  The diversity of 
opinion in this Chamber is reflected in the wider community.  It could be argued that the wider community has a 
different view of this matter from the 16 out of 33 votes represented here.  If the views of only 16 out of 33 
people in the wider community differ from the Government’s view, that is a very significant body of opinion and 
should be accommodated.  With that in mind, I say again that it is possible to deal with clause 41 now.  The 
views of the Government and other voting supporters in this place will ensure that this clause is carried.  
However, in due course other foreshadowed amendments - unless there is some other agreement - will be dealt 
with at the end of the consideration of this clause.  

Hon Peter Foss:  We have agreed they will be considered at the end of the night.  

Hon SIMON O’BRIEN:  We might want to reconsider that.  Would the Government consider reporting progress 
to give members a chance to consider this matter again?  By his words and body language, the minister has 
indicated that is a course he will not - 

Hon N.D. Griffiths:  I will put something to the Committee in a moment.  

Hon SIMON O’BRIEN:  I look forward to that.  However, there are other opportunities to consider these new 
clauses to take up the vacuum created by the repeal of section 322A.  In the name of reason, I ask the minister to 
put to the Minister for Justice and Legal Affairs all of the reasons that have been outlined.  I make that plea on 
behalf of the many Western Australians who are deeply concerned about this provision.  The Government should 
have regard to them and not for the sake of its own standing.  Let us put politics to one side.  We are considering 
the matter in detail.  I have made my plea abundantly clear and will not labour the point any further.  
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Progress reported and leave granted to sit again, on motion by Hon N.D. Griffiths (Minister for Racing 
and Gaming). 
[Continued next page.] 
 


